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to the finding of goods, indicates how finely drawn is the line. If 
one takes an article that he supposes is lost, when in fact it is mis- 
laid, he is not guilty of larceny if he subsequently forms and acts 
upon an intent to convert it to his own use ; " but if he removes an 
article that he supposes is his own, when in fact it was mislaid by 
the owner, he is guilty of larceny if he subsequently, upon discover- 
ing his mistake, forms and acts upon the design to deprive the 
owner of the article by misappropriating it to his own use. 

L. E. L. 



Wills — Statute of Frauds — Credible Witnesses — One of 
the provisions of the Statute of Frauds ^ required every will of real 
estate to be signed and attested by three or four credible witnesses. 
The question as to who was a credible witness within the meaning 
of the statute, arose very soon after its enactment. In an early case ^ 
Lord Mansfield said: "The epithet 'credible' has a clear precise 
meaning. It is not a term of art appropriate only to legal notions ; 
but has a signification universally received. It is never used as 
synonymous with competent." But the later English decisions took 
the view that "credible" was synonymous with "competent" and that 
the word was not used in its technical meaning, which was simply 
"worthy of belief."' A competent witness in the technical sense was 
one whose evidence was admissible.* 

Under the Statute of Frauds witnesses were required only for 
wills passing real estate. The validity of such wills was tested in 
common law courts, and the competency of the witnesses was deter- 
mined by common law rules. Had the words "credible" and "com- 
petent" been given their technical meaning, a credible witness might 
have been barred in an action to enforce the will, because he was 
not competent to testify under common law rules ; while a com- 
petent witness might have been prevented from giving testimony 
because he was not a credible witness. It was to avoid such a 
result that "credible" was generally construed as "competent." 

Under common law rules a person interested in an action could 
not be offered as a witness ; therefore a person having an immediate 
beneficial interest under a will was not a credible witness and could 
not be an attesting witness thereto. In England an executor, how- 
ever, since he receives no compensation by way of commissions, 
could be an attesting witness," and in America the courts allowed him 

^ Supra, note 14. 

'29 Charles II (1677). 

'Windhum v. Chetwynd, i Burr. 414 (Eng. 1757). 

"Bettison v. Bromley, 12 East. 249 (Eng. 1810) ; In re Parrott, 2 Q. B. 
iSS (Eng. 1891). 

* Borgrave v. Winder, 2 Ves. 634 (Eng. 1795). 
^Lome V. JoUiffe, i Wm. Black, 365 (Eng. 1762). 
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to be a witness, even though he received compensation.' A trustee 
could be an attesting witness to a will in which a devise was made to 
him in trust for others.^ An heir could act as a witness to a will 
which gave him a smaller share of the estate than he would have 
taken had the ancestor died intestate.* 

But by the Statute of 25 George II an interested attesting wit- 
ness was made competent to prove the will, but was prevented from 
taking any benefit thereunder. Most of the American jurisdictions 
have adopted this statute or have enacted similar statutes, though 
there are a few States in which the old English rule is still in 
force. Some of these States, however, have passed what are known 
as Enabling Acts.® In this connection it is interesting to note a 
recent case which arose in Delaware under the Statute of Frauds and 
an Enabling Act. A will was offered for probate in which the bene- 
ficiary was one of the two attesting witnesses. It was held that the 
proving of a will, if not technically an "action," was a proceeding 
within the meaning of the Enabling Act and that the common law 
disability of a beneficiary who is an attesting witness to the will was 
removed."^" 

The decision expresses the modern tendency to abandon the old 
formalities required by the Statute of Frauds in the making of a 
valid will. The early decisions prevented a beneficiary from being 
an attesting witness because the common law courts refused to allow 
an interested party to testify. That common law rule of evidence 
having been abandoned, why should the rule longer be applied? It 
might be answered, "To prevent fraud." In theory, attestation by 
disinterested witnesses only might seem a strong guard in this 
respect, but it is submitted that such a restriction does more in the 
many cases to prevent the fulfillment of the true intention of the 
testator than it does toward guaranteeing its execution. 

It is proper and usual for a testator to give legacies to members 
of his family and to his friends and such persons are also most Hkely 
to be witnesses to his will. Should such circumstances be allowed to 
overturn his deliberate intention in regard to the distribution of his 
estate? 

G. F. D. 

'Wyman v. Symmes, 92 Mass. 153 (1865); Standley v. Moss, 114 111. 
App. 612 (1914). See also McDonough v. Loughlin, 20 Barb. 238 (N. Y. 
i8ss). where Mr. Justice Strong said, "It would be taking a narrow view 
of the subject to suppose that the statute allowing a meager compensation 
for what are too often unthankful services, can confer such a benefit as to 
disqualify an otherwise competent witness." 

'Marston v. Judge of Probate, 79 Me. 25 (1887). 

■Qark v. Clark, 54 Vt. 489 (1881). 

' Generally the wording of the Enabling Act is as follows : "No person 
shall be incompetent to testify in any civil action or proceeding whether at 
law or in equity, because he is a party to the record or interested in the 
event of the suit or matter to be determined." 

"Hudson V. Flood, 94 Atl. 760 (Del. 1915)- 



